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SYNOPSIS: This matter is before this admnistrative tribunal as a
result of a tiney protest by XXXXX and XXXXX (hereinafter referred to as
"taxpayers") to a Notice of Deficiency (hereinafter referred to as the
"Notice") issued to them on November 18, 1994. The basis of this Notice is
the Illinois Department of Revenue's (hereinafter referred to as the
"Departnent”) determ nation that they had failed to file an Illinois incone
tax return for the years ending Decenmber 31, 1982, 1987 and 1988

(hereinafter referred to as the "tax vyear(s)"). The Notice proposed the
assessnent of tax, as well as various statutory penalties and interest for
i nconme earned for the tax years at issue.

The taxpayers appeared at the hearing and offered testinony in their
behal f. It is the taxpayers' position that they are presently attenpting
to be considered for audit reconsideration by the Internal Revenue Service.
It is the taxpayers' position that if the tax amount owed to the Federa
Governnent is reduced, the state tax Iliability wuld accordingly be
r educed. However, at present, the Internal Revenue Service has not
accepted the taxpayers' case for audit reconsideration.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, inclusive of all juridictional



el ements, is established by the Notice of Tax Deficiency issued to the
t axpayers on Novenber 18, 1994. (Dept. Ex. No. 1).

2. The basis of the Notice was that the taxpayers failed to file an
I1linois income tax return for the years endi ng Decenber 31, 1982, 1987 and
1988. (Dept. Ex. No. 1).

3. The taxpayers' taxable inconme was adjusted by the Departnent to
include a conpleted and settled federal change as provided by statute.
(Dept. Ex. No. 1).

4. The Notice showed a tax and penalty anount of $7,637.00. (Dept.
Ex. No. 1).

5. Penal ties assessed were for failure to file a tinmely inconme tax
return for each of the three taxable years at issue, as statutorily
required, failure to tinely pay the incone tax liabilty and failure to nake
tinely estimated incone tax paynents. (Dept. Ex. No. 1).

6. The taxpayers nade a tinmely protest to the Notice.

7. The taxpayers are continuing their efforts to be selected for
audit reconsideration by the Internal Revenue Service in order to submt
docunentation in an effort to reduce the federal tax assessed (thereby
reducing state tax liability). (Dept. Ex. No. 2).

Concl usi ons of Law

The Illinois Income Tax Act, 35 |ILCS 5/101 et seq., provides in
pertinent part:

904 Deficiencies and Overpaynents

* % %

(b) No return filed. If the taxpayer fails to file a
tax return, the Department shall determ ne the anpunt
of tax due according to its best judgnent and
i nformati on, which anmount so fixed by the Departnent
shall be prima facie correct and shall be prima facie
evi dence of the correctness of the anmpbunt of tax due.

The Departnent shall issue a notice of deficiency to
the taxpayer which shall set forth the anpunt of tax
and penalties proposed to be assessed. 35 ILCS

5/ 904(b).



In addition, the Illinois Incone Tax Axt, 35 ILCS 5/101 et seq.,
provides, inter alia, that in the event that there are any changes in the
taxabl e inconme or the incone tax liability in the federal income tax return
of any person, that person nust notify the Department of such anmendnents.
(35 I'LCS 5/506(a)(b)). These taxpayers failed to do so.

The Illinois Income Tax Act, 35 ILCS 5/101 et seq., also provides that
penalties be inposed for late filing of any inconme tax return, failure to
pay the entire tax liability by the due date of the return and failure to
make the required estimated tax payments. (35 ILCS 5/1001, 1005, 804).

At hearing, the taxpayers asserted that subsequent to the Notice of
Deficiency being issued, they |ocated docunentation that would reduce the
anount of taxable incone, thereby | essening the anpunt of federal, as wel
as state, tax liability. They stated that they are attenpting to be
reaudited by the Internal Revenue Service. However, at this stage, they
have not been selected for audit reconsideration.

As the Departnment adjusted the taxpayers' taxable income to include a
conpl eted and settled federal change, those figures are final. The figures
set forth on the Notice of Deficiency are deened prima facie true and
correct and stand as issued unless and until there is subsequent federa
change.

Therefore, based upon the evidence of record, it is ny reconmendation
that the Notice of Deficiency issued in this cause be finalized as issued.
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